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OF A 


Private Gentleman, &c. 


S IR, 
ob aa me a very hard 
3 


N, N / 


Task, to give you my 


=_ ZN Thoughts on a Bill, of 
iS I which two ſuch great Bo- 


Faded men very different 
Sentiments. But hard as 


it is, I will undertake it, rather than I will 
leave you and your Friends in the Coun- 


try in a State of Doubt and Uncertainty. 
Whether the Lords or Commons were in 


the * the one in rejecting, and the other 
A 2 in 
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1 in pulſing the Bill, I will not rake upon me 


y, ſince 10 be. ſure they both acted on 
fame Motive of An ze, But I Will 
tay before yi well as I can, the Argu- 
ments on 5 Ae "avoiding : as much as 
poſſible giving any 13 my ſelf, only 


as F fhall be much better underſtood, a l 


appear as an Advocate on one Side of the 
Queſtion, I will ſtate the Objections againſt 
the Bill as my own; and without any fur- 
ther Preface,: I will come directly to the 
Point in Queſtion, and ſhall Proceeds in P 
Method. 
In the firſt Place, I will give you the ob 
jections againſt ſuch Bills in general, and in 


the next, the Objections againſt this parti- 


cular Bill ; and, in the laſt Place, I will lay 
before you the-Arguments which have been 
offered to fupport it, and the Anſwers to 


thoſe Arguments; and I do ſolemnly aſſure 


you, that I will not purpoſely omit any one 
thing, that I have ever yet heard faid, either 


for or againſt the Bill. 


To theſe Bills in general it is objected, 
That they are contrary to the Rules of Juſ- 
tice and Equity, and contrary to the parti- 
dan, Laws, and Conſtitution of this King- 

MN; . - 
It is contrary to the Rules of "Juſtice and 
Equity, that any one ſhould be condemned 


without a fair Tryal, but no one can be 


Ruy tryed, unleſs the Evidence be impartial 
and 


neyer ſo large) is never permitted to be an 
Evidence: Tr is an Objection to his Compe- 
tency, and not to his Credit only. But if 
it be proved that a Man was bribed to be an 
Evidence, he is not only diſabled from being a 


the Bribe, are liable to be very ſeverely pu- 
niſhed as for a very high Miſdemeanor. To 
publiſh an Advertiſement in a particular 
Caſe, offering a Reward to any one, that 
will give . in relation to a particular 
Fact, has been always held to be a very 
great Offence ; and in the Caſe of Pool and 


Ssacbeperel, which is reported in Peer Wil. 


_ liams's Reports, Vol. I. Page 675. the Lord 


Chancellor, committed a Perſon for publiſh- 


ing an Advertiſement of. this Sort in the 
Daily Courant, and declared with great In- 
dignation and Reſentment, that offering a 
Reward in general for . Perſons to come in 


and 
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and be Evidence, was much worſe than of- 
fering it 5 a particular Perſon : | Becauſe it 
was an Offer to Rogues as well as to honeſt 
Men, a 25 ſaid that it was a Reproach to 
the Julice of 2 Nation, and an inſufferable 
Thing, to publiſh an Advertiſement. in Print, 
in order to procure Evidence. And ſurely it 
is a much greater I e to the Juſtice of 
the Nation, to offer a Reward by a Law to 
all the Rogues i in the Kingdom to come in 
and give Evidence againſt a particular Perſon. 
And yet theſe indemnifying Laws can be 
conſidered in no other Light. It is publiſh- 
ing an Advertiſement of a general Indemnit 
to all that will become Witneſſes, which 1s 
bribing them to be ſo in the higheſt Degree, 
ſince their own Crimes are to be pardoned 
only on Condition that they give Evidence 
of ſome Crime againft another. | 

As an Advertiſement of this Sort, in the 
Caſe of a private Perſon, is a very high 
Miſdemeanor, ſo I have heard it affirmed 
by Perſons of the greateſt Knowledge and 
Integrity, that a Proclamation of this Sort, 
if iſſued by the Crown itſelf, would be il 
legal and unjuſt in the higheſt Degree, and 
I would not be in that Chancellor's Place 
for ten times the Value of his Office, who 
ſhould dare to ſet the great Seal to a Procla- 
mation of this Sort. 

But it may be ſaid, that many Prod 


tions have iſſued, and Rwy Acts of Parlia- 
ment 


„ 


ment have pid, offering a Reward to thoſe 
ho ſhould make a Diſcovery of 


Perſons w 
the Crimes or Criminals therein mentioned. 
I will not go out of the Method which I 
propoſed in order to anſwer this Objection at 
preſent, but will conſider it particularly when 
I come go give an Anſwer to the Arguments 


"1 


for the Bill. „ 5 
It may be ſaid likewiſe, that there are 
ſeveral indemnifying Acts in the Statute- 
Book, and that therefore T am arguing 
againſt the Acts of the whole Legiſlature. 
There are indeed ſome, but very few in 
Number, and thoſe of modern Date, and all 
of them are attended with very material Cir- 
cumſtances, which (as I ſhall ſhew hereafter 
.more particularly) fail in. the preſent Caſe. 


» * 


That the Diſcovery there required is cer- | 


tain, that the Benefit to the Publick, and 
the Reward are both certain, and whe 
ever they were made ex po facto, there 
was likewiſe a Corpus delicti or a certain 
Fact proved to be committed. And tho 


theſe Bills under theſe Circumſtances have. 


been ſometimes thought neceſſary, yet as 
they are contrary to the Notions of our 
Law, and all of them an Infringement on 


our Conſtitution, they have been conſidered 


always as neceſſary Evils, and one would 


be almoſt inclined to with, that none of 


them had ever paſſed, fince tho made for 
good Purpoſes, they have been cited as Pre- 
1 cedents 
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this, as well as for many other Reaſons; it 
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. „ {th> Wer LN e 
innocent Perſon, if they happen to have a 


falſe Evidence; againſt , another, before a 
3 Committee of the Houſe of Commons. 
Firſt, Becauſe, I believe no Precedent can 
be found of ſuch an Action as this, and it 

is difficult as well as dangerous to walk in 
untrodden Paths. And as ſuch e 
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„„ I to bir. wheat. fi dei 1 
bit daty tis" whete the, Feicence 3s ging 
upon Oatli, and „as, this 1 AF „how. 
lemnly ſoever it may be {aid to en. 
ane be conſidered, 2 18. Evidence 

' Oxth; For this Rea ſon bee a: — 
auld not lie; or if it would, 3 5 not 
How it is pollible to prove the Fack 

r Evidence. For the Repo rt of a 
Committee is (as I haye been per uk med} not 
Evidence; And 1 fancy, that the Commuttee 
themſelves Would not ſubmit : to be, exa- 
. mined, on, ſuch an Occaſion. And if all 
cheſe Pifficülties could be got. over, it is very 
'doubtfifl Whether © a, "Ho oule. of Commons 


would ſuffer ſuch a Proſecuti tion to, 15 car- 
Sf! 
Sort; 


have no Relief by. an Action of t 
he is certainly without Remedy 
Indictment of Perjury will not lie uſ C 
Sort of Evidence,” for Reaſons very plain 
and obvious, and which 1 ſhall take. Notice 
of more particularly in my Objections to 
the 0 , 0 Bill. 0 here i is Method chal- 


ried on. And if the Perſon 5 


4 Px 41 +* 


Nies to Baſe any one che 0 fe not 
like with .Impunity.. I. think therefore 
that theſe are very properly called indem- 
nifying & Som 
Having aid thus much of theſe Bills | 
in General, I come now to the preſent 
Bill, which is Jyable to all the Objec- 
B 11 
14 | 


55 10 ) 
| thats that 1 haye already made, and to 
many more, as it "goes much” farther than 

any Bill that has ever yet paſſed.: Nay, I 

believe 1 may venture to ſay, than any Bill 

that was ever yet offered in eĩther Houſe 
of Parliament. But as poſiti itiye Aſſertions 
without Proof, ought to be of no Weight, 

1 ſhall go on to prove what I ay. © 

And, in the firſt Place, I will lay down Four 
"Poſitions, which, 1 will undertake to make 
good, when I. come. to the Arguments 

for the _ 

Fir, That in all former Bills, either of 
"\Tidertiity' or Reward, there. is a corpus 
Aelicti, as the Civilians call it, or (to ſpeak 
more plainly) a certain Fact done, which is 
the Foundation of all thoſe Bills. 

"Secondly, The: Benefir to the Publick 1 
certain. 5 
—_ hirdly, „The Diſcoyery deſi red i is certain. 
And, | 
Loft, In all thoſe Bills the Reward or 
Indemnity is certain likewiſe. _ 

But all theſe lpgredients, ſo very neceſſary 
to make theſe Sort of Bills even tolerable 
and excuſable, entirely fail in the ent 
n_ 
It is not ſo much as ſug ggeſted in this ö 
Bill, that any one Fact has been proved 
againſt the Earl of Orford; but the Sug- 
geſtion only is, that an Enquiry is depend- 


ing in Parliament (m eaning as I preſume 
1 


5 0 11 19. 
the Houſe 2x ms mons, never before. chat 
I know. of, called by that Name) into his 
Conduct in. General. But what this Eg · 
quiry has hitherto produced, the Bill. is 
entirely ſilent, and ſeems rather to imply X 
that they haye as yet diſcovered nothing 
ainſt him. | 
The Benefit to the Publick is here like 
wiſe uncertain, but the Detriment is cer- 
tain, for it is making a Precedent of a Law. 
to introduce and eſtabliſh. a Species of Eyi- ; 
dence contrary to the known Laws of this 
1 But where is the Benefit ? The 
Legiſlature I am ſure will not prejudge Lord 
Orford before any Evidence be given 
againſt him, and therefore at preſent he 
muſt be conſidered as an innocent Perſon; 
and if it ſhould come out ſo at laſt, (as moſt 
unprejudiced People think it will) the Pub- 
lick will reap no Benefit at all; but a Pre- 
cedent will remain on the Records of Par- 
liament, of an Act paſſed againſt an inno- 
cent Perſon, to deprive him of enjoying 
the Benefit of the Laws of this Kingdom, 
in common with the reſt of his Majeſty's. 
Subjects, and to ſubject him to an unfair 
and an illegal Tryal. Of what Uſe ſuch 
a Precedent might be one Time or other, 
in the Hands of a wicked Miniſtry, no one 
living can foreſee; but if ever hereafter bad 
Times ſhould come, Poſterity would have, 
2 Reaſon 
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| Reaſon to curſe * eg s. for furni ith; 


ing then With ſuch a Pi 1275 $ 
Ille Diſcover  Yikewi ſought” after by. 
tlijs Bf is nor in refp ect to a particular 


Fat, but of Matters · puching ain 1d, con-" 


cernin Sh Enquiry, An ee there.” 


25 nd the Tüte referred to is ab un- 
certain as poſſible; for after enumerating 
ſevetal Particulars, it is to; be 18 | 


other, Matters relating” 70 the Cond, 
the Eart of Orford. Ibeg that you woul 
_ into the Bill itſelf, 


#% _ A Cx # 


ho 8 
afl an ee gy Mass tion. 


| *And as the Dilcoyery is ſo very ws 
tain,” that the whole Bill may be of a Piece, | 


tlie Thdemnity,” which”, is the eward that 
ic offered in this $;quzs to all common In- 
förmerz, is as uncertain as the Diſcovery 


=y FE? w t. 1 


irſetf. * Not a certain Sum of Money, not, 


the Pardon of any particular Crane but 
the Petſons coming in to giye Evid Beh 
under this Bill, are to be indemnified 

all their own Crimes Which the! "ſhall anf 


Ways diſcover or diſcloſe in a Cir giving 


Evidence againſt Lord Orford; and it is 


next to impoſſible A 1 what Crimes 5 


may be pardoned 
The Words of, $0 Bill are, That all 


Perſe ons who oall rruly and faithfully diff 


COD 
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to lee that 1 GY 
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Ri nk 2 Fo the. beſt; of rhels; 


Knquledge,. brange. and. Belief, all. 
75 e, 15 | 1 ; 4 72 ſhell, be 
ined untg . IVE. neerning the. 


he 25 are there! ayes ed 41 | 
charge 155 0 rom al 1 75 oO 
1 0 wp 


of ., any... 
| 775 1 4 Te ae 
| 4 knawn, touching or concerning the. 
2 15 e we alt therepnto.; and 
1 nquiry directed, is F al: Matters re- 

Funk 250 the Conduct of the Earl of. Or- 

ford for Ten Tears laſt paſt: and I could. 

put many Caſes to ſhew, that many Perſons 

by theſe Words may happen to be indemni- 

fied Nen the greateſt Crimes, nay even | 
from High Treaſon itſelf. For it muſt be | 
admitted to me, that very wicked Men 

have frequently a greater Share of Cunning. 

than honeſt People; and a Perſon with but 
a moderate Share of Cunning, may, ſo. 

interſperſe and interweave all his own. | | 
Crimes in the Evidence which he gives 1 
againſt Lord Orford, as to pracure a gene- 7 
ral Indemnity tor. himſelf: And what can, 

this be more properly called, than bribing 

Men to give Evidence againſt. Lord Orford, 

in order to ſave their own Liyes or Eſtates. 
But 


cape unpuniſhed. 


6. : 
But this. Practice, tho' it has been con 
demned in all Ages and Countries by bo- 
neſt and upright Men, is now it ſeems all 
of a ſudden become juſt and right, for no 
other Reaſon, but becauſe it is thought neceſ- 
fary that Lord Orford ſhould be made a Sa- 
crifice to the Ambition of ſdme, and the 
Malice of others. Hang but Lord Orford, 
and let all the Rogues in the Kingdom el. 
1 ſhall conclude this Head with What 
was ſaid by as great and as good : a Man 
as ever this Nation produced ; I mean 
the Lord Chief Juſtice Hale, in his Hi- 
ſtory of the Pleas of the Crown, Vol. II. 
p. 226. where ſpeaking concerning. Ap-' 
provement (the only Proceeding at Com- 
mon Law which ſeems to bear any Re- 
ſemblance to theſe indemnifying Bills) 
This Courſe (ſays he) of admitting Appro- 
vers hath been long ſmce diſuſed, an the 
Truth is, that more Miſchief hath come to 
good Men by. theſe Kind of Approvements, 
by falſe Accuſations of deſperate Villains, 
than Benefit to the Publick, by the Diſce- 
very and convicting of real Offenders. 
Another Objection has been made againſt 
the Bill, but I think it of ſo little Weight, 
that I ſhould not have taken Notice of it, 


but that I promiſed you at firſt not to omit. 


any Thing that had been ſaid on the one 
Side or the other. The Obj ection is, "a" 
t 
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this Bill would have, been of no Uſe; for 
that thoſe who are willing to be Witneſſes, 
would be ſo without ſuch an Indemnifica- 
tion; and thoſe who are unwilling to be 
Witneſſes, would not give their Teſtimony, 
though indemnified by this Bill. 10 this 
Objection it has 4 anſwered, T That if 
Perſons ſhould till refuſe to be Witneſſes 
notwithſtanding the Indemnification of this 
Bill, it muſt. be followed by a Bill of Pains 
and Penalties to compel ſuch, obſtinate Per- 


5 ſons to be Witneſſes againſt Lord Or ford. 


This, as I have heard, has been given out 
in Speeches, but I ſuppoſe only in terrorem: 
For I cannot believe, that in a Country of 
Liberty, and in a Chriſtian Proteſtant Na- 
tion, any ſuch Thing could ever be intend- 
ed, which ſo much reſembles the Inquiſi- 
tion, and which fayours ſo. much of Tor- 
ture; a Practice always abhorred and de- 
teſted by every true Engliſhman. But when 
1 declared myſelf an Infidel upon this Head, 
a hot poſitive Fellow told me, That thoſe 
who: impriſoned P——7, and detained him 
ſo long in New auß for not anſwering the 
Queſtions propoſed, to him, (though it is 
plainly admitted by this Bill, that he had a 
juſt and reaſonable Excuſe for not anſwer- 
ing thoſe Queſtions, as tending to accuſe 
himſelf) might, with the ſame Juſtice, vote 
for a Bill of Pains and Penalties. But ſure- 
ly there is nothing in this Argument; for 

as 
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as the Sgeret Colatirite didi: not alt 
«the Houſe, what the Qaeftiohs'were, whith 
i as, + Tefirſed to 2 Mer, n dne But | 
themſelves can fay, * hether he ad a ez 
ſonable Excuſe or not. e 
* Beſides theſe general Objections, ths 
have been ſeveral particular Objections z 
to this Bill, as that the Examination direct- 
ed is in a very extraordinary Manner, ant 
that a new Sort of Evidence is endeivourtd 
to be eſtabliſhed contfary to the Known c 
Rule of Evidence. That 57 be Evidew 0 
muſt always be produced, that the Nu hte 
P the Thing will admit. It has been like. 
wiſe objected, that ſeveral” private Perfons 
may be catly op mags in heir Ptöpetties 
by dub bill 1011 
A the Bill extends to an Etamitatiöt 
before the Houſe of Commons, or 4 Com. 
mittee of that Houſe, © ſuch” Examination = 
muſt either be without Oath; (for neitſief 
the Houfe nor the Committee have 4 Power | 
to adminiſter. an Oarky or it muſt be What 
they call an Examination in a folemn Man- 
ner, which is by calling in a uſtice of Peace 
to adminiſter att Oath to the Witneffes bel 
fore they go in to be examined. 
If the Word examined, itt the Bill; is t& | 
be underſtood of an Examination of the 
firſt Sort, (that is an Examination without 
Oath) 1 I tremble at the Conſequences of 
this Bill: For then, if che greateſt Rogue 
| in 


14 5 
in the Kingdom will ſay any Thing againſt 
Lord Oxford, charging him with being 
Partner with him in his Crimes, he is at 

once freod, pardoned, and diſcharged from 
all the Crimes that ever he has committed; 
anda Precedent will be made of allowing 
of Exidence without Oath, even upon the 
mot ſolemn Occaſion. | 

lf the Word examined be underſtood of 
the other Sort of Examination, (called, tho 
I think a little improperly, an Examination 
in a ſolemn Manner) it will not much mend 

the Matter: For as a Juſtice of Peace has 
no Power to adminiſter an Oath in a Mat- 
ter where he hath no Juriſdiction, or where 
there is no Cauſe depending before him; 
ſuch Examination, as aforeſaid, muſt be 
conſider d as an Oath taken coram non Fu- 
dice; and if the Perſon examined ſwears 
falſely, he is not liable to be indicted of Per- 
jury: Nay, I have heard it ſaid, that if a 
Perſon adminiſters an Oath without a legal 
Authority, he is guilty of a high Miſdeme- 
nour, and liable to be very ſeverely puniſhed: 
But as theſe are very great Points, and quite 
out of my Way, 1 have conſulted all the 
Lawyers of my Acquaintance, and they all 
agree, Thar a Perſon is not liable to be in- 

dicted of Perjury in an extrajudicial Oath; 
and they aſſure me, that there is not any 
Caſe nor any one Saying in any of the Law 
Books to the contrary, except a Saying of 
i Lord 


I 
Lord Chief JuſticeFeferys, in an anonimous 
Caſe reported in 1 Ventr. 370. and I be- 
lieve you will think that an ohiter- dictum 
of Lotd Chief Juſtice. Fefferys, eſpecially 
in a Caſe of this Nature, is of no very great 
Authority. My Friends likewiſe amongſt 
the Lawyers, have furniſh'd me with a very 
great Authority in reſpect to theſe extra- 
judicial Oaths; and that is the Authority 
of my Lord Coke, 3 Inſt. 165. where 
he ſays, That it is a high Contempt to 
adminiſter an Oath without Warrant of 
Law, to be puniſhed by Fine and Impri- 
ſonment. And for this he cites ſeveral 
Authorities, and concludes with ſaying, 
That it was reſolved in Parliament, anno 
43 El. That an Oath cannot be adm | 
by any one who hath not an Authority ſo 
to do by the Common Law, .or-an At of 
Parliament. The Lawyers likewiſe tell me, 
that in the 7 Arne c. 20. being the Regiſtry 
Act for the County of Mzddleſex; there is 
an expreſs Power given to the Lord Chan- 
cellor, the Two Chief Juſtices ' and the 
Chief Baron, to adminiſter the Oath thereby 
directed, and that there is the like Power 
given to the Barons of the Exchequer by 
the 7 G. I. c. 1. relating to the South Sen 
Company, and that the ſame Powers are 
given to the Judges of Weſtminſter- hall in 
ſeyeral other Acts; which ſhews plainly that 
it was the Opinion of the Legiſlature in 
Tl | © Þ thoſe 
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thoſe. Times, that even | thoſe great Judges 
could not adminiſter a new Oath; unleſs 
an expreſs Power was given them by AQ 
of Parliament. 

An Examination likewiſe upon Belief is 
(as I am told) a new Sort of Evidence, un- 
heard of before in Criminal Caſes, and ne- 
ver admitted even in Civil Caſes; Except in 
ſome few Inſtances, merely for the Sake of 
Neceſſity, it being the beſt and only Evi- 
dence that the Nature of the Thing will ad- 
mit of. As in the Caſe of a Note or other 
Writing ſign'd by a Perſon. where no one 
elſe was preſent, becauſe, as the Signing of 
ſuch Note or Writing can only be proved 
by Similitude of Hands, and as Hands may 

be counterfeited, the moſt that any one can 
ſay in ſuch Caſe is, (tho he be never fo 
well acquainted with the Perſon's Writing) 
that he verily believes it to be his Hand. But 
Belief (as I am informed) is not admitted 
as Evidence in any other Caſe, for theſe 
two plain Reaſons; Firſt, Becauſe it is not 
the beſt Evidence; and, ſecondly, Becauſe 
no Perſon cache convicted of Perjury for 
giving ſuch Evidence, it being impoſſible 
to prove that he did not believe it. 
If therefore this Examination on Belief 
is to obtain any Credit, it will eſtabliſh, a 
new Sort of Evidence, and that in a Cri- 
Minal Caſe, contrary to Reaſon and Juſtice, 
and the known _ of this Kingdom. If 


(2⁰) 
it is td obtain no Credit, and to be of no 


Etſſicacy at all, then a Man may bo indem - 


nified by this Bill from all his own Offences, 


only for vilifying and abuſing Lord Orfurd 
without depoſing any Thing that can be 


admitted as Evidence againſt him. For he 
is to be indemnified by the expreſs Words 
of the BYl, if he diſcloſe any Thing dgaint 
Lord Orford upon his Belief only; and I 


have been told, but dare not poſitively af- 7 


firm it, being very little converſant in Acts 

of Parliament, that this Word Belief was 
never put in any Act of Parliament relaring 
to Evidence before ; tho' it is frequently in- 


ſerted in Chancery Interrogatories, by Per- 


ſons who. well know: that the Word is of 
no other Uſe but to make the Proceedings 


the longer, and to put the e to a 


8 Expence. Pat | 


It may happen libewife, that ſeveral pri 5 


vate Perſons may be very much ihured in 


their Properties by this Genetal Indemnifi- 
cation. A Perſon may be injured (byiaRe 


turning Officer, and have a Right to recover. 
500 J. againſt him; and y 


make a Return, will be diſcharged from 
this Penalty, and the injured innocent Per- 


ſon will be deprived of his legal Remedy. 


Many more Inſtances of this Fort may be 


put, which your own good Underſtanding 


will eaſily ſuggeſt to you. Ha- 


is Returning 
Officer, by giving Evidence: againſt Lord 
Orford, as that he was bribed" by him te 


wy | 
Having given you the Objections agalaſt 
| the Bill, Twill lay before you, according to 
my Promiſe, the Arguments'whichy have been 
made 'Ule of to ſupport it, and which I 
will give you in their-full Strength 

And fr. It has been ſaid in Behalf of 
the Bill, that it is fo far from being a new 
Attempt, that there have wan N er. Pre. 
cedents of this Sort before. 3 
| -— Thatthe At 6 &9 VF. WW. \intibulpd, An 

* to indemnify Sir Thomas Coole; &. The 
Act 11 G. I. c. z. intituled, An Act to indemmi- 
h the Maſters in Chancery, cr. The Act 
6 G. II. c. 2. intituled, An Ad tu ullow' 4 


further Time to Fohn T. bompſon, cc. And 


likewiſe ſeveral Acts relating to the ler 
very of Frauds in the Revenue, are all of 
them of the ſame Nature as this. It thay. 
been likewiſe much inſiſted on, that all the 


Proclamations offering a Reward or Indem- \ 


nity for a Diſcovery of particular Criminals ; 
and the ſeveral Acts of Parliament offering 
a Reward for the Diſcovery of Felons, — 
more particularly the 5 Anne r. 3 1. are all 
of them founded on the ſame Principles, 
and liable to the fame Objections as the 
preſent Bill. That the laſt mentioned Act, 
in patticular, patdons the Perſon not only 
of ſuch Felonies which he ſhall-diſeover, but 
of all other Burglafies and Felonies by him 
committed upon his making a Diſcovery of 
two "TOs 'who ſhall thereupon be con- 
: victed | 


| 


1 Y 


victed of any Burglary or Felony- ſpecified 
in the Act, and a Reward is likewiſe u 
by given to ſuch Diſcoverer. | | | VE 
It has been ſaid likewiſe, that. it is A 
Maxim in Law, That, the Publick has 4 
Right to every Man's Evidence; and there- 
fore, if any one inſiſts that he ſhall not bo 
b compelled; to give Euidence by reaſon of 
another Maxim in Law, That no one ſhall 
be obliged to accuſe himſelf, that this Ob- 
jection ought to be removed, that the Publick 
may not be deprived of the Teſtimony of 
ſuch Perſon; and that this. is the Intent and 
Purport af che preſent Bill. And tho it 
hath been admitted, that there is no Corpus 
Ailicti, nor any Fact proved againſt Lord 
Orford, it has been inſiſted that there is Cor- 
pus ſuſpicionis, which is, tantamount to a 
Corpus delicti, and a ſufficient Foundation 
to paſs the preſent Bilbß: And upon this 
Head, and to enforce this Argument, many 
Things have been ſaid. againſt Lord Otfora; 
as, That the general Voice. of the People is 
againſt him: That he is the moſt univerſally 
hated and deteſted that ever any Miniſter 
was : That the whole Nation crys aloud; for 
Juſtice ; and, that if he be ſuffer d to eſcape 
unpuniſhed, God knows what may be the 
Conſequence, _ 
1t has been ſaid. alſo, that the Reaſons 
aſſiened by the Perſons whoſe Behaviour 
mY Riſe to this Bill, for refs Ying 2 
Pe 


given to them to adminiſter ſuch Oath, and 
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Evidence, is 4 
it would affect the "Earl of Orford, ſmce 
they admit it woull affelt themſelves. 

4 his laſt is, I own, an unanſwerable Ar- 


gument, and I never heard any one pretend 


to give it an Anſwer, for this plain Reaſon, 
becauſe it is altogether unintelligible. | | 
Io the reſt 1 will give you ſuch Anſwers 
as I have picked up in my Converſation 
with others upon this Subject. 
And Firſt, in reſpect to the Precedents; 


| this Anſwer may be'given in General, That 


the Diſcovery and the Benefit to the Publick 
are certain in every one of them, and that 
in all of them, except Stat. 5 Anne, the 
Reward or Indemnity is oertain likewiſe ; 
and in that the Reward is certain, and the 


Indemnity is confined to Felonies. And 
in all the Acts in which any Diſcovery is 


required, in reſpect to a particular Perſon, 
there was certain Proof that a Fact had 
been committed. To be more particular, 


in the Caſe of Sir Thomas Cooke, the Act 
was paſſed at his own Requeſt, the Diſco- 
very which he was to make relates only to 


a particular Matter, and he is to be indem- 


nified only in reſpect to two particular Sums 


therein ſpecified; and it is very remarkable 
that in this Act, he being directed to be ex- 
amined upon Oath before a Committee of 
Lords and Commons, a Power is expreſly 


the 


went Im lication; that 2 


n 


inch was che Ge geen i 
+ the AB, des in h 
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In be A conceraing the Maden in 
Chancery, they were to, be examined only 
in Reſpect to the Purchaſe) of their Offices 
and were to be indemniſied only from. ſuch 
Foxfcitures and Incapacities as they had in- 
curr d on that Account; and beſides there 
the Fact was notorious, and Lord Maccioſ 
Held had been actually im peached before 
the Bill was brought in. 
In the Caſe: of Thompſon, he had been 40 
clared, 2 Bankrupt, had fled from luſtice, 
and had been adjudged guilty of Felony, 
by the Star, 5 G. Il. before the A& of 6G: 
II. was made, and that Statute only pardons. 
him for the Sake of the poor, Sufferers in the 
Loſſes of the Charitable Corporation, in caſe 
he would diſcover the Effects which had 
been embezzeled by him and others, in 
order that they might be applied to their 
Relief. So that it is plain, from a; true 
State of the Purport of theſe en A, 
that they have not 5 lus Nenn c to 
the preſent Bill. N 
What I have fag. in Reſp ect to theſe 
three Acts, is applicable to all the Acts re- 
lating to Highwaymen and Robbers, and 
even to the Act of 5 Anne, as I have before 
obſerved. And there is likewiſe this ma- 


nifeſt Difference between thoſe and the 
preſent 


z 


, 
Cohn, et ls 
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* preſent:Bill, that they are all of dem man 
to prevent the general Pradtice of great _ 
heinous Crimes, and not to ſerve a pat 
ticular Purpoſe, or to produce a Diſcovery 
againſt ene ſingle Perſon. Beſides, the Re- 
ward and Indemnity ' propoſed, is not for 
giving Evidence, but for apprehending and 
diſcovering the Criminals. I do admit in- 
deed, that the Perſons intituled to the In- 
demnity or Reward, under the ſeveral Acta, 
have been permitted to give Evidence, but 
they are not enabled ſo to do by any of 
theſe Acts, which leave the Matter of Evi - 
dence juſt as it was before; and the Perſons 
Intituled- to the Reward, are permitted to 
give Evidence merely upon. this Foundation, 
That it would be abſurd to put ſuch à Con- 
ſtruction upon Acts of Parliament made to 
vent Felonies and Robberies, as would 
a manifeſt Encouragement to ſuch Prac- 
tices, and would deſtroy the whole Intent 
of the Acts. For if thoſe who could have 
been Evidence before, could not be ſo, be- 
Cluuſe they were intituled to the Reward, 
many Criminals would eſcape unpuniſhed. 
And therefore'in ſome Meaſure; for Neceſ- 
fity's Sake, and in order to catry. on the 
| Deſign of theſe Acts, ſuch Perſons are Rill 
allowed to be Evidence. 
It has been ſaid likewiſe, in Fayour of the 
Preſent Bill, that Accomplices, tho' they 


Taye 4 Promiſe of Pardon, on Condition 
D of 


Us — 
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ef heir! giving Evidence, 'havg' ftequently 


been alowed to be Witneſſes; but Whether 
they ought to be ſo or not, is very diffi- 
cult to ſay; becauſe (as I am informed) 
there has been a great Variety of Opinions 
in retation to this Matter. It has fome- 
times I believe, been winked at, but never 
(as i: am told) ſolemnly determined that 
ſatly Perſons: may be Evidence: And Lord 
Chief Juſtice Hale, in his Hiſtory of the 
Pleas of the Crown, Vol. II. p. 280, delt 
vers his Opinion in this Manner: For my 
ewn Part, I have. always | thought, that 
if-a Ferſim hath a Pramiſe of: Pardon, ag. 
on Cong#ion ibis giuing Euidencr againſt 
one 'of bir Accomplices, he is thereby dif- 
abled from being-a Witneſs s' and I had ra- 
ther have the Opinion of my, Lord Chief 
Juſtice Hale of my Side, than of a hundred 
iuch Judges as Fefferys. I own that Lord 
Chief Juſtice Prat, and the other; Ju, of 
the King's Bench, in the Caſe, of Layer. 
ſeemed to think otherwiſe, but they all went 
upon this Reaſon, that a Promiſe was no 
more than Hopes, and that if Hope was 
ſufficient to exclade a Man from being a 
Witneſs, no Aecomplice could ever be an 
Evidence, becauſe they always give their - 
Teſtimony in Hopes of obtaining a Pardon. 
It does not become me to give my Sen- 
timents of the Strength or Weakneſs of 
this Argument, But thus much I will ven- 
WE 1 ture 
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ted, and Ren the PErforrs, Apes 
8 oft he Fa ire rom fu Ui 

fied is A always bot. {ap che in 
A Ads Which 8 85 80 ws 
vent Ftauds in the R 15 oni e ä 
particular Fact, and che Ind. a n * 
Particular like wiſt; And Meg 2 [Es 
Benefit ariſing to the Public by 
Acts, fot it has been foun' by Ex er ien NCe, | 
that without thoſe Methods; 85 the Ela = 
the Revenue could neyer 120 diſc vere Jos 
And 'to 'compare thoſe AQ with 
55 Bill, which offets a eee Ine 6 
y Perſon that will diſcover A 
05 to the Lord "Orford, is. 
plain emonſtration, that thoſe has are 
Advocates for the preſent Bill,” are Ai. FTE: 
Want of Arguments to, ſipport it., ..* 
As to that wiſe Makin, That 
has 4 Right | 70 every an 
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though it be laid down never ſo ſolemnly, it 
is no more than may be ſaid of every pri- 
vare Perſon ; for every Man in the Kingdom 
has Right to the Evidence of another, if 
he wants it, to defend his Perſon or his Ef; 
me, and has by Law a Method of compel. 
ling him to be fo, if he has no legal Obs 
eftion to the contrary ; but neither the Pub- 
ek, nor any private Perſon can compel ano · 
er, by illegal Methods, to become an Evi- 
nee for him, nor to be ſo, if he has 8 
& and a legal Excuſe. If therefore this 
: Maxim had been cited, in Support of ſuch , 
@ Bill as this, in any of the Courts of e. 
inter- hall, it would have been called mere 
quibling and Chicane ; and I can look up- 
on it as no better, let it be advanced by - 
, VG Fo 
As to what has been ſaid, that there is 
Corpus Suſpicionis, which is tantamount to 
Corpus delicii, this Notion has been excel- 
lently well ridiculed, by turning the Words . 
into Engliſb, and then, as Suſpicion is nothing _ 
but 4 Shadow, Corpus Suſpicionts is nothing 
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ald be faid that this is too ludicrous, I will 
ecnjder the Argument, (if jt may be ſo cal- 


in the beſt Light that I can, it will ſtand - 
thus. A violent Suſpicion, as well as 4 
olent Preſumption, is equal to full Proof, 
ad! rhegefore Perſons are frequently com- 

| ane, 


N 


* — 


but the Body of a Shadow. But leaſt it 


ke = little more ſeriouſly, and putting it N 3 


* Cor — , 
700 he. legal. 1! This 1 inks is the moſt-rhar | 
can he made ofthe Argent, ee e 
this Tuche . is Kill. hut a Shadow; 
Na; one was ever commitred zupon Su 
cion, f it was certain that 
had been done. Suppoſe à Com, 


mitment ſhould: be drawn thus: Whereas 
here is a Suſpicion that fac, 4 Tab 


th. been committed ; and. whereas there 

it 775 1 fa te Bu 7 — B. hath. 2 = 
of. this [tt e Wwe: G0 1 
der him to be — c. I be- 


to be very abſurd; and illegal j heſides, when; 
over a Perſon is committed on Suſpicion, 
not only the Fact itſelf, but likewiſe the 
Facts inducing the Suſpicion, mult be in 
Prove. upon Oath. 

I haye pn. indeed, that fome 7 280 
2 Man was tryed, for Murther, before the 
Body was found, and when, to invert the 


which all the Judges of England . .came to 
2 Reſolution, which I believe has been ad; 


to ever ſince, never to hang a Man 


* 
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ſome 


foes ſuch a 2 would, be es 


Expreſſion, there was only /a/Þicio.Corporis 
wardratt 3 and about two Years afterwards. - 
it appeared that the Man was liying : Upon 


for Murder, till it is certain that a Perſon 


is killed, FF 5 2 . 
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* or le — BE the! Voier JEN 
Nation in" general; they ſekvevly "ge 
Wn Anſwers! for 1 can Hay 6fany 6ne fen 
Fido not Tike; that he is uifverfalhy Rated 
und deteſted and therefore ought th 
hinged ; and the only proper Anſwet that 
can be given te it i is, to affirm diteaſy" 0 
and then, wien thre Ihe is jon 
as the Matter is not capable of Proof." 
know no Way of trying it, but the 
Method of Tryal by Battle "However, 
my Aſſertion of the Negative'n . 
entirely without Proof, I Appen 
in the fieſt Place, who live int 
whether Lotd Orford, notwithſtanding” 
Lies which:  haye'beein of late 
rſed againſt him, be not even AMA 
popular Man, than may? 
thoſe wh: call themſelves Parriorc. 1 12 
peal likewiſe to both Houſes of Patlian 
in which he hath Rifl- ſo n = 
Friends; and 1 defy any of thoſe whe 
ſo loudly agairdſt him, to ſhew an if 
15 ny: 


of a Perſon in Di | 
Country, fo much be and 

by all koneſt and impartial Men. 375408 
And now having ſtated the" Atgui nete 
on both Sides With the atm 
Impartiality, 1 leave you to judge for y! 
ſelf; only a8 I'know you to be a very 
nel Man, it is not I think very nec 
D | — 


ei } drawn, from the 


„ fo, fois fs re 
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gueſs on which Side you will ronounce 
the Sentence, Veritas magna ff pre ba- 33 


lebit : Ambition, Malice, and Ingratitude, 
nay eyen Popularity itſelf, will all fail, if 
founded in Falſhood ; -for Truth is the 
ſtrongeſt, and will always moſt certainly 
prevail at laſt. | 


2 * 
33 4 2 


. 


* 2 ** 5 
o 
. R 
"= * N 
SE "EX * . n N 


09 li nog 212 4 
Od dn en EET ee 


* 


* 5 WAL Los ile oiidrr AY 5 
5 i le, Jl. cldiunelugel 12 72 6d 


Al 


ei An I? 1 


©. 


t 1641 9. od e 


** ; gs e 


7 


* 


. 
25 8 ex 
% 9 . , 


. 


. 


1 


* 2 W 
» 


Iota Kt 


